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SEP 1 4 2006

Re:  Notice of Appeal of Administrative Order WD 06-035

Dear Sir or Madam:

Let this letter (with the requisite 20 copies) serve as Shane Forest’s Notice of
Appeal of Administrative Order WD 06-035, dated August 16, 2006. To comply
with Env-WC 203.03(b)(2) and (4), a copy of Admin. Order WD 06-035 is enclosed.
Mr. Forest’s legal name is Shane Forest. His address is 11 Perry Road, Bedford, but I
would ask that all communications regarding this appeal be directed to me at this
firm’s Manchester office.

Mr. Forest requests that the Council vacate the Administrative Order’s
Determination of Violation D.3, which found that Mr. Forest failed to maintain the
natural woodland buffer at this property in Barnstead. The Department is barred by
the doctrines of laches and estoppel from finding violation D.3. In addition, to the
extent the finding rests on actions occurring more than three years prior to the
Administrative Order, the finding of violation is barred by the applicable statute of
limitations, RSA 508:4. Also, the finding of violation is contrary to Env-Ws
1403.05(b) and RSA 438-B:9, V(a)(2)(C), since the Department has included areas
within the construction opening of the Forests” home when assessing compliance
with 483-B:9, V(a)(2)(A). Finally, the violation finding is inconsistent with the due
process and equal protections clauses of the federal and state constitutions, since Mr.
Forest is being treated differently from other property owners around Suncook Lake
who engaged in similar activities.

The Forests are currently in discussions with the Department regarding the
other violations alleged in the Administrative Order and, thus, request that the
Council hold this appeal in abeyance pending the outcome of those discussions. It is
the Forests hope that they and the Department can reach a mutually agreeable
resolution of all the issues alleged in the Administrative Order, obviating any need
for adjudication of this appeal.

RECEIVED
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L. Mr. Forest Submitted a Restoration Plan in 1999 That Was Approved by

the Department, and the Department Is Barred from Finding a Violation
Seven Years Later.

According to the Administrative Order, the Department first determined that
the natural woodland buffer was not maintained on October 22, 1998. See Admin.
Order at § C.14. On October 28 of that year it issued a Letter of Deficiency,
requesting that Mr. Forest submit a detailed re-vegetation plan to the Department.
See id. § C.15. On July 6, 1999, the Department informed Mr. Forest “that if a
revegetation plan was sent to DES within 10 days, DES would withhold Notice of
Proposed Fine ....” Seeid. § C.21. The Department received a copy of the Forest’s
planting and revegetation plan on July 14, 1999. See id. § C.22. The Department
approved the plan by letter dated July 22, 1999. See id. § C.24.

The Department’s subsequent inspections and Letters of Deficiency, outlined
in the Administrative Order, did not address the removal of the woodland buffer.
Thus, the last communication between the parties on the subject of the removal of
timber or the woodland buffer was the Department’s letter approving the revegetation
plan. Mr. Forest reasonably believed he had complied with the Department’s request,
given the Department’s statements that submission of the plan would result in
withholding of any notice of a fine. The Department was silent on the woodland
buffer until the Administrative Order in August 2006, over seven years after Mr.
Forest did what DES told him to do.

In such circumstances, the Department is estopped from finding a woodlands
buffer violation after its years of silence. Cf. Smith v. State, 125 N.H. 799, 802
(1984) (finding no estoppel against State where there was no evidence officials were
aware of the consequences of defendant’s actions). At the very least, the long delays
and the fact that Mr. Forest has invested substantially in his home in reliance on the
Department’s inaction amount to laches. This is particularly so where the evidence in
this case is years old and may now be gone, see Appeal of Plantier, 125 N.H. 500,
508 (1985), and where the three year statute of limitations under RSA 508:4 has long
since expired, see State Employees Ass’n of N.H., Inc. v. Belknap County, 122 N.H.
614, 622 (1982) (observing that in “determining whether to apply the doctrine of
laches, most courts will look for guidance to the analogous statute of limitations™).
Indeed, the expiration of the statute of limitations is a complete bar to the
Department’s finding of a violation.

IL Much of the Cutting Took Place within the Building Opening.

Under RSA 483-B:9,V(2)(2)(C) and Env-Ws 1403.05(b), building openings
are exempted from the areas upon which the cutting limitations of 483-B:9,V
(2)(2)(A) are imposed. In 1998, the Forests purchased the Barnstead property in
question. A dilapidated cabin was on the property, with trees and ground cover
growing immediately adjacent. To allow the construction of their home, they
removed the existing structure and also removed timber and ground cover in and
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around the new building’s footprint. Much of the cutting, therefore, occurred within
25 feet of the exterior edge of the footprint of the new structure, or within 15 feet
from the exterior edge as between the primary building line and the reference line.
Accordingly, much of the timber and groundcover removed was within the building
opening and thus should not have been considered when the Department found a

violation of the cutting limitations. The Department’s conclusion that the limitations
were violated is thus erroneous.

III.  The Forests Must Be Treated the Same as Other Property Owners
Around Suncook Lake.

As is clear from a cursory survey of the properties on the Lake, many owners
have engaged in cutting operations around homes, though few have faced any
enforcement action. The Department’s finding of a violation contravenes its
obligation under the due process and equal protection clauses of the state and federal
constitutions to treat the Forests in a similar manner. See Bacon v. Town of Enfield,
150 N.H. 468, 474 (2004).

Iv. Summary

The Department’s woodland buffer violation finding must be vacated. It is
based upon cutting within a construction opening that occurred more than eight years
ago. It also follows the submission of an approved restoration plan to the
Department. For those reasons, and consistent with his constitutional rights to due
process and equal protection, Mr. Forest requests the Council vacate the finding of
violation D.3 of the Administrative Order and all associated remediation steps
ordered by the Department. As stated above, Mr. Forest also requests that the
Council hold this appeal in abeyance to afford the parties time to reach a mutually
agreeable resolution of all outstanding issues.

W John-Mark Turner

Cc: Shane Forest
Michael P. Nolin, DES Commissioner
Harry P. Stewart, P.E., Water Division Director
Gretchen R. Hamel, DES Legal Unit Administrator
Jennifer J. Patterson, Sr. Asst. Attorney General
Barnstead Conversation Commission
Barnstead Board of Selectmen
Barnstead Building Inspector
Christopher K. Danforth & Associates, LLC
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The State of New Hampshire
Department of Environmental Services

Michael P. Nolin

_Commissioner
Shane Forest
11 Perry Rd ADMINISTRATIVE ORDER
Bedford, NH 03110 No. WD 06-035
Re: 136 Ridge Road, Barnstead, NH August 16, 2006
Shoreland File #1999-1294

A. INTRODUCTION

This Administrative Order is issued by the Department of Environmental Services, Water
Division to Shane Forest pursuant to K¥A 482-A. and pursuant to RSA 483-B. This
Administrative Order is effective upon issuance.

B. PARTIES

1. The Department of Environmental Services, Water Division (“DES”), is a duly constituted
administrative agency of the State of New Hampshire, having its principal office at 29 Hazen
Drive, in Concord, New Hampshire.

2. Shane Forest is an individual having a mailing address of 11 Perry Rd, Bedford, NH 03110.
C. STATEMENTS OF FACTS AND LAw |

1. Pursuant to RSA 482-A, the Department of Environmental Services regulates dredging,
filling, and construction in or on any bank, flat, marsh, wetland, or swamp in and adjacent to any
waters of the state. Pursuant to RSA 482-A: 11, I, the Commissioner of DES has adopted Wt
100 et seq. to implement this program.

2. RSA 482-A:3, 1, states that "[no] person shall excavate, remove, fill, dredge or construct any
structures in or on any bank, flat, marsh, or swamp in and adjacent to any waters of the state
without a permit from [IDES]."

3. RSA 482-A:14, III, provides that "(failure, neglect or refusal to comply with [RSA 482-A]
or rules adopted under {that] chapter, or an order or condition of a permit issued under [RSA
482-A], and the misrepresentation by any person of a material fact made in connection with any
activities regulated or prohibited by [RSA 482-A] shall be deemed violations of RSA 482-A."

4. Pursuant to Env-Wt 101.06, a bank means “the transitional slope immediately adjacent to
the edge of a surface water body, the upper limit of which is usually defined by a break in
slope...".

5. Pursuant to Env-Wt 101.32, dredge “means to dig, excavate, or otherwise disturb the
contour or integrity of sediments n the bank or bed of a wetland, surface water body, or other
area within the department’s jurisdiction.”

P.0. Box 95, 29 Hazen Drive, Concord, New Hampshire 03302-0095
Telephone: (603) 271-2147 » Fax: (603) 271-6588 » TDD Access: Relay NH [-80(0-735-2964
DES Web site: www.des.nh.gov
This fax was received by GFI FAXmaker fax server. For more information, visit: http:/www.gfi.com
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6. Pursuant to Env-Wt 101.39, fill as a verb means “to place or deposit materials in or on a
wetland, surface water body, bank or otherwise in or on an area within jurisdiction of
department.”

7. Pursuant to Env-Wt 402.02, (c) and Env-Wt 402.11, for any property with less than 75 feet
of water frontage, docks or piers shall be no longer than 4 feet by 24 feet in accordance with
Env-Wt 402.11.

8. Pursuant to RSA 483-B, the Comprehensive Shoreland Protection Act ("CSPA"), the
Department of Environmental Services regulates development activities in the protected
shoreland zone established under the CSPA. Pursuant to RSA 483-B: 17, the Commissioner of
DES has adopted Env-Ws 1400 to implement this program.

9. Pursuant to RSA 483-B: 9,V, (a)(2)(A), not more than a maximum of 50 percent of the basal
area of trees, and a maximum of 50 percent of the total number of saplings shall be removed for
any purpose in a 20-year period. A healthy, well-distributed stand of trees, saplings, shrubs,
ground cover, and their living, undamaged root systems shall be left in place.

10. Pursuant to RSA 483-B: 4, VIL, ground cover means “any herbaceous plant which normally
grows to a mature height of 4 feet or less.”

11. Pursuant to RSA 483-B: 4, XXI, shrub means “any multi-stemmed, woody plant which
normally grows to a mature height of less than 20 feet.”

12. Shane Forest is the owner of land located on Ridge Road in Bamstead, more particulatly
described on the Town of Barnstead Tax Map 29 as Lot 24 (the “Property”).

13. On September 4, 1998, DES received a complaint alleging that the Property had been cleared
and some trees had been felled into the water,

14. On October 22, 1998, DES personnel conducted an inspection of the Property and found that
the natural woodland buffer had not been maintained, temporary erosion control measures were
not in place, and a foundation hole was approximately 32 feet from the reference line of Lower
Suncook Lake.

15. On October 28, 1998, DES issued a Letter of Deficiency No. BB-1998-33 (the “LOD™) to
Mr, Forest requesting he perform the following:

a. Stabilize the soil within 48 hours of receipt of the LOD;

b. Provide DES with information regarding the Town of Bamnstead Zoning Board of
Adjustment’s approval for reconstruction on the site.

¢. Submit a detailed re-vegetation plan to DES within 30 days of receipt of the LOD.

This fax was received by GFI FAXmaker fax server. For more information, visit: hitp:/Aww.gfi.com
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16. The LOD was_received November 2, 1998, as evidenced by the signed postal receipt.

17. On December 9, 1998, DES issued a Delinquency Notice to Mr. Forest informing him that
the department had not yet received his compliance report pursuant to the LOD. Mr. Forest was
requested to respond within 5 working days of receipt of the Notice.

18. On December 15, 1998, Mr. Forest contacted DES by phone in regards to the LOD. He éaid
he would call back the first week of January to arrange a meeting. DES staff did not receive a
follow up call from Mr. Forest in January.

19. On June 29, 1999, DES personnel conducted an inspection of the Property and documented:
a. The lakeward side of the home had been graded and leveled;

b. There were no erosion controls installed on the property;
C. A dry laid stone wall was constructed along the shoreline and in Suncook Lake; and
d. Steps for access to the water were constructed in the bank and bed of Suncook Lake.

20. On July 1, 1999, DES received a complaint of alleged unauthorized filling of public waters,
installation of a dock on Lower Suncook Lake, and construction of steps to the water’s edge at
the Property.

21. On July 6, 1999 DES personnel spoke with Mr. Forest regarding violations observed during
the June 29, 1999 site inspection. Mr. Forest was informed that if a revegetation plan was sent to
DES within 10 days, DES would withhold the Notice of Proposed Fine and that the other
violations would be referred to the Wetlands Bureau. Mr. Forest agreed to put erosion
controls/silt fence along the entire frontage of the property. Mrs. Jennifer Forest subsequently
called with questions regarding the revegetation plan and information was sent to.her by FAX.

22. On July 14, 1999, DES received a copy of the planting and revegetation plan for the
Property.

23. On July 14, 1999, DES issued a letter to Mr. Forest notifying him of the complaints received
on July 1, 1999, concerning his property, and requesting he file the enclosed after the fact
application form or submit for approval a restoration plan addressing the issues specified. He
was asked to respond within 30 days of the date of the letter.

24. On July 22, 1999, DES issued a letter notifying Mr. Forest that his proposed revegetation
plan had been received. DES approved the plan on the condition that erosion control measures in
areas adjacent to the shoreline would be implemented until soil was stabilized and that planting
would take place after the NHDES Wetlands Bureau determined what course of action to take

This fax was received by GFI FAXmaker fax server. For more information, visit: http:/www.gfi.com
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regarding the fill placed at the shoreline. DES requested that Mr. Forest notify DES when the
project had been completed.

25. On August 30, 1999, DES received a wetlands application from Mr. Forest requesting to
retain the wall construction and to install a 4 foot by 20 foot dock.

26. On August 30, 1999, DES issued a letter informing Mr. Forest they had received his
application materials and that the application was incomplete due to missing basic, required
items. ‘

27. On April 30, 2001, DES personnel conducted a site inspection of the Property and
documented:

a. Approximately 24 feet of dry laid stone retaining wall was constructed on the north side
and approximately 6 feet of dry laid stone retaining wall was constructed on the south side
of the shoreline and lakebed of Suncook Lake;

b. Additional fill was placed behind the wall to create land within Suncook Lake and its
bank;

c. Two of the previously documented steps constructed for access to the lake had been rebuilt
using concrete terminating within Suncook Lake.

d. The house was approximately 37 feet from the dry laid retaining wall.

28. On May 16, 2001, DES issued a Letter of Deficiency No. WET 2001-10 (the “2™ LOD”) to
Mr. Forest requesting he perform the following:

a. Submit a restoration plan to DES within 30 days of receipt of the 2" LOD. The plan
should include provisions for removal of the walls, steps, and fill behind the walls, and for
restoration of a natural shoreline contour and natural vegetation along Suncook Lake;

b. Implement the restoration plan after receiving written approval and as conditioned by
DES.

29. The 2" LOD was received by Mr. Forest on May 19, 2001, as evidenced by the signed postal
receipt.

30. On July 31, 2001, and November 30, 2001, DES issued a letter to Mr. Forest informing him
that to date, DES had no record of receiving a response to the 2** , LOD and requesting him to
advise as to the status of this matter.

31. On September 12, 2005, DES personnel conducted a site inspection of the Property and
documented the following:

This fax was received by GFI FAXmaker fax server. For more information, visit: http://www.gfi.com
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a. Two docks were installed on the property: the northern dock measured approximately 4
feet by 24 feet, 6 inches, and the southern dock measured approximately 4 feet by 21 feet, 6
inches;

b. Various shrubs had been planted along the top of the dry laid stone retaining wall at the
shoreline;

c. A brick walkway measuring approximately 3 feet wide was constructed for access leading
from the north side of the house to the northern dock;

32. On June 27, 2006, DES personnel conducted a site inspection of the Property and
documented the following:

a. The unpermitted dry laid wall observed by DES on September 12, 2005 had been replaced
with a mortared stone retaining wall described as follows: beginning at the north end of the
property measuring approximately 33 feet long was connected to a set of concrete steps
measuring approximately 5 feet 10 inches wide which was connected to a mortared stone
retaining wall on the southern end of the property measuring approximately 8 feet long. The
walls and stepped access were constructed on and in the bed and banks of Suncook Lake;

b. Two docks were installed on the property: the northern dock measuring approximately 4
feet by 31 feet, 6 inches, the southern dock measuring approximately 4 feet by 24 feet, 9
inches. Both docks were larger than the unpermitted docks documented during the
September 12, 2005, inspection;

c. Drainage was coming down the northern side of the Property and running into the northern
edge of the retaining wall.

d. The house was approximately 39 feet from the new wall on its northern side and
approximately 36 feet on its southern side.

D. DETERMINATION OF VIOLATIONS

1. Shane Forest has violated RSA 482-A:3, I, by constructing and expanding a wall and steps in
the bed and banks of Suncook Lake without obtaining a permit from DES and following notice
of a violation. '

2. Shane Forest has violated RSA 482-A:3, 1, by installing, maintaining, and expanding docking
structures in Suncook Lake without obtaining a permit from DES and following notice of a
violation,

This fax was received by GFI FAXmaker fax server. For more information, visit: http:/fiwww.gfi.com
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3. Shane Forest has violated RSA 483-B: 9 V (a) (2) (A), I, by failing to maintain the natural
woodland buffer.

E. ORDER

Based on the above findings, DES hereby orders Shane Forest as follows:

1. Immediately remove the two non-permitted docking structures from Suncook Lake and
provide DES photo documentation within 10 days from the date of this Administrative Order that
the docking structures have been removed from Suncook Lake

2. Within 10 days from the date of this Administrative Order, retain a certified wetland
scientist to prepare a removal/restoration plan and to supervise implementation and monitoring
of the restoration in accordance with Item E. 3. below. Submit a letter of retention from the
certified wetland scientist to DES documenting compliance with this provision of the Order.

3. Within 30 days of the date of this Order, submit a restoration plan to DES for review and
approval, The restoration plan should include provisions for removal of the retaining walls, the
steps and the fill behind the walls, and restoration of a natural shoreline contour and natural
vegetation along Suncook Lake. Please submit the following with the restoration plan:

a. A plan with dimensions, drawn to scale, showing:
1. existing conditions, with shoreline structures and the normal high water reference
mark; and
2. proposed conditions after reestablishing the jurisdictional areas;

b. A detailed description of the proposed means of erosion and sediment control and
stabilization of the restoration area;

¢. A detailed description of the proposed planting plan for the stabilization and revegetation
of the restoration area. The proposed planting plan should also mcorporate the revegetation
plan approved in DES's letter of July 22, 1999.

dA dcscription of the proposed construction sequence and methods for accomplishing the
restoration and the anticipated restoration compliance date

4. Implement the restoration plan only after recexvmg*wntten approval and as. condltloncd by
DES :

Send corres;f;oﬁdence, data, reports, and other submissions made in connection with this
Administrative Order, other than appeals, to DES as follows:

This fax was received by GFl FAXmaker fax server. For more information, visit: hitp:/iwww.gfi.com
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Jeffrey D. Blecharczyk, Shoreland Compliance Coordmator
DES Water Division

P.0O. Box 95

Concord, NH 03302-0095

Fax: (603) 271-6588

e-mail; jblecharczyk @des.state.nh.us

F. APPEAL

Any person aggrieved by determinations D.1 or D.2 of this Order may request DES to
reconsider that determination within 20 days of the date of the Order. The request for
reconsideration must comply with Wt 203.01(d) (copy attached), and will be processed in
accordance with Wt 203.01(e)-(j). Any party not satisfied with the decision on reconsideration
may appeal to the Wetlands Council. Please note that under RSA 482-A:10, II, the Council may
not consider any ground that is not set forth in the request for reconsideration.

Any person aggrieved by determination D.3 of this Order may appeal the Order to the New
Hampshire Water Council in accordance with RSA 483-B:14 and NH Administrative Rules Env-
WC 200. Such appeal must be filed with the Council within 30 days of the date of this Order and
must be addressed to Chairman, Water Council, PO Box 95, Concord, NH 03302-0095. Copies
of the rule are available from the DES Public Information Center at (603) 271-2975 or at
http://www.des.state.nh.us/desadmin.htm.

Filing an appeal or request for reconsideration of the Order will not automatically relieve
‘Shane Forest of the obligation to comply with the Order.

G. OTHER PROVISIONS

Please note that RSA 432-A and RSA 483-B provides for administrative fines, civil
penalties, and criminal penalties for the violations noted in this Order, as well as for failing to
comply with the Order itself. DES will continue to monitor Mr. Forest’s compliance with
applicable requirements and will take appropriate action if additional violations are discovered.

This Order is being recorded in the Belknap County Registry of Deeds 5o as to run with the

Harry P. Stewart Pﬁ/ ];écctor Michakl P. Nolin, Commissioner U
Water Division Departtment of Environmental Services

Certified Mail: 7006 0100 0005 8153 5382

This fax was received by GFl FAXmaker fax server. For more information, visit: http:/imww.gfi.com
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cc: Gretchen R. Hamel, Legal Unit Administrator
Public Information Officer, DES PIP Office
Jennifer J. Patterson, Sr. Asst. Attorney General, NHDOJ/EPB
Bamstead Conservation Commission
Barnstead Board of Selectmen
Barnstead Building Inspector
Christopher K. Danforth & Associates, LLC

This fax was received by GFl FAXmaker fax server. For more information, visit: http:/mwww.gfi.com
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@ Thetperson requestmg recon51dcrat10n shall prmnde the followmg mformaﬁon

(1) Thc name, mallmg address, and daytxmc telcphone number of each person
requesnng reconszderahon L A o

(4) " Aclearand conc1se statement of the speclﬁc rehef or ruhng requested such as -
- whethér the grder should be rescmded in; whole or m part or whether comphance dates
should be changed ' : : -

(5) ‘I’ he nurriber and date of the order Wthh is the sub_]ect of the request as shown
- o the ﬁrst page of thc order under the words “Admmzstratlve Order”; and

(6) Such othcr mformatlon as’ the person f lmg the request déems pertinent and
relcvant mcludmg swom wr1tten tesumony and ‘other ev1dence

T (e) Upon.recelvmg a rcquest for recons1derat10n of ¢ an adm]mst‘atwe order that meets the
T condmons of {c) and'(d); dbove, the ‘department shall detérmine whéther a hearing would be
R beneﬁcml fog orough cons1derat10n of the i issues rzused in the request

(f) AThe department’s deterrmnaﬁon shall be based on:
( >) The complex1ty of the i xssues, and “

: '(2) W'hether the mformat:on on which the department is being asked to rely in its
, recons1dera’uon would only effectively be presented at 2 hearing.

(g) Ifthe department determmes pursuznt to () and (£), above; that 2 hearing would be o o
beneficial, ‘the departménit shall scnd Wntten notification of the date and time at which a hcarmg S
. ,w111 be held on the requcst to :

(1) The person requestmg the reconsxdcranon

-1-
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